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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

FOODBRANDS SUPPLY CHAIN
SERVICES, INC., f/lk/aNATIONAL
SERVICES CENTER, INC,,

Plaintiff,
CIVIL ACTION

No. 02-2504-CM
TERRACON, INC,, et al.,

Defendant.

N’ N N N N N N N N N N N N N

MEMORANDUM AND ORDER

This matter comes before the court on defendant Terracon, Inc.’s (“Terracon”) Motion to Strike
Aaintiff’s Experts (Doc. 184), plaintiff Foodbrands Supply Chain Services, Inc.’s (“Foodbrands’) Motion in
Limine to Strike the Surrebuttal Expert Reports of Luke Sndll and Steven Levorson (Doc. 218), Terracon's
Motion to Strike Experts as a Discovery Sanction (Doc. 224), Foodbrands Motion for Leave to File
Surreply, or, in the Alternative, To Strike Materials Newly Submitted by Terracon (Doc. 231), Terracon's
Moation for Order to Submit Amended Reply Memorandum in Support of its Motion to Strike Experts as
Discovery Sanction (Doc. 250), Foodbrands Motion to Strike Amended Reply Memorandum and
Evidence (Doc. 259), and Foodbrands Mation in Limine to Strike Expert Testimony of Kelly Rotert and

Luke Snell (Doc. 314).
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l. Background

A. Foodbrands Experts

Foodbrands has designated two expert witnesses to testify: Gary J. Van Riessen and John Fraczek.
Foodbrands timely submitted the reports of both experts on July 6, 2004, and Terracon deposed Van
Riessen and Fraczek on August 11 and 25, 2004, respectively. On October 14, 2004, Terracon filed its
moation under Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993), to strike both Van
Riessen and Fraczek’ s testimony (Doc. 184). Terracon contends that neither Van Riessen nor Fraczek
should be alowed to offer expert testimony that Terracon violated the standard of care in performing
sarvices a the subject project and that the expert opinions proffered by both of these witnesses fail to meet
the andards for admissibility under Daubert. In responseto Terracon’s motion to strike Van Riessen and
Fraczek, on November 5, 2004, Foodbrands included with its lega briefing extensive declarations for both
experts which had not previoudy been disclosed to Terracon. Foodbrands dso designated Van Riessen
and Fraczek as rebuttal experts and submitted additional expert reports.

On November 9 and 11, 2004, Terracon again deposed Van Riessen and Fraczek. During the
depositions, Terracon’s counsd attempted to question Van Riessen and Fraczek about the declarations and
the new reports, which Terracon claims contradicted or modified the experts prior opinions. Foodbrands
counsdl ingtructed Van Riessen and Fraczek not to answer any questions about their declarations or what
Terracon considered to be new or modified opinions that were part of Van Riessen and Fraczek’ s second
reports. On December 9, 2004, Foodbrands filed a motion for a protective order to preclude Terracon

from seeking to depose Van Riessen and Fraczek asto their new or modified opinions. On January 21,
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2005, upon full briefing of the motion for protective order, Magistrate Judge James P. O'Hara denied
Foodbrands’ request for a protective order.?

In the meantime, on December 23, 2004, Terracon filed amotion to strike Foodbrands experts as
adiscovery sanction (Doc. 224), claming that Foodbrands untimely asserted new or changed expert
opinions in the declarations and rebuttal reports without properly supplementing Van Riessen and Fraczek’s
original reports, and after Terracon had taken their depositions and filed their Daubert chdlenges. Inits
motion, Terracon further clams that Foodbrands has precluded Terracon from examining Van Riessen and
Fraczek as aresult of Foodbrands' ingtructionsto Van Riessen and Fraczek during their November 2004
depositions not to answer questions regarding new or changed opinions. Terracon further points out that
Foodbrands has never formally amended its expert disclosures as required by Fed. R. Civ. P. 26.

B. Terracon’s Experts

Terracon has designated three primary expertsto testify: Ernest Barenberg, Kelly Rotert and Luke
Sndll. Terracon disclosed its experts' reports on September 3, 2004. Foodbrands took Snell’ s deposition
on September 27, 2004. Terracon also designated Snell and Steven Levorson as surrebuttal expertsin
response to Van Riessen’s and Fraczek’ s rebutta reports, and Terracon disclosed their surrebuttal reports
on November 11, 2004.

Foodbrands filed a motion in limine to strike Sndll and Levorson’ s surrebutta reports on December
15, 2004 (Doc. 218). Foodbrands contends that surrebuttal evidence should be limited to evidence
addressing new matters raised by plaintiff in its rebutta, and does not encompass aress previoudy

addressed in plaintiff’s case-in-chief. Foodbrands wantsto limit Snell to the opinions set forth in hisinitia

! No further depositions of Van Riessen and Frazcek have occurred.
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report and deposition, and bar any testimony by Levorson. Terracon contends that, because of the timing
and manner in which Foodbrands experts changed their opinions, added new opinions and provided new
or additiona bases for those opinionsin ther rebuttal reports and the declarations made in response to
Terracon’s Daubert mation, Terracon’s only meaningful opportunity to rebut those opinions was through
surrebuttal, especidly given Foodbrands' ingtructions to Van Riessen and Fraczek not to answer questions
during their second depositions. On June 3, 2005, Foodbrands dso filed amoation in limine to strike both
Rotert and Sndll’ s testimony pursuant to Daubert (Doc. 314).2
. Standards

A. Disclosure of Expert Testimony

Rule 26(8)(2) requires that parties disclose the identity of any witness who is retained or specialy
employed to provide expert testimony and that the disclosure be accompanied by awritten report. Each
expert report must be in writing and signed by the expert, and must contain: a complete satement of dl the
expert’ s opinions and the basis and reasons therefore; the data and information considered by the expert;
any exhibitsto be used as support for the opinions, the quaifications of the expert and dl publications
authored by the expert in the past ten years; the expert’'s compensation for his review and testimony; and a
list of dl other casesin which the expert has testified at trid or a depogtion in the past four years. 1d.
“Supplementd disclosures are permitted, and indeed may be required.” Miller v. Pfizer, Inc., 356 F.3d
1326, 1332 (10" Cir. 2004); see Fed. R. Civ. P. 26(e). Failure to make proper disclosures may require

exclusion of the expert’ s testimony pursuant to Rule 37(c)(1), which provides that a party who, without

2 Foodbrands does not take issue with Barenburg' s proposed expert testimony.
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subgtantia judtification, fails to make the required disclosures shdl not, unless such falure is harmless, be
permitted to use as evidence a trid any witness or information not so disclosed.

B. Admission of Expert Testimony

Rule 702 provides.

If scientific, technicd, or other specidized knowledge will assst the trier of fact to

understand the evidence or to determine afact in issue, awitness qualified as an expert by

knowledge, skill, experience, training, or education, may testify thereto in the form of an

opinion or otherwise, if (1) the testimony is based upon sufficient facts or data, (2) the

testimony is the product of reliable principles and methods, and (3) the withess has applied

the principles and methods reliably to the facts of the case.

Fed. R. Evid. 702.

Under thisrule, the court examines whether the expert isinitidly qudified to give the opinion
proposed and whether the opinion expressed meets the requirements of Daubert in that it “restson a
reliable foundation and isrelevant to the task at hand.” 509 U.S. at 591. This evauation, commonly
referred to as the court’ s “ gate-keegping” function, extends not only to scientific testimony, but also to
technical and other specidized testimony. See Kumho Tire Co., Ltd. v. Carmichael, 526 U.S. 137
(1999).

To determine redigbility, the court may use the flexible Daubert test, which includes the following
factors. “(1) whether the proffered technique can and has been tested; (2) whether the technique or theory
has been subject to peer review; (3) the known or potentia rate of error; and (4) the genera acceptance of
atechnique in the rlevant community.” The court may aso consder other relevant factors, including an

expert’s qudifications, in determining religbility. Sawyer v. Sw. Airlines Co., 243 F. Supp. 2d 1257, 1266

(D. Kan. 2003) (citing Kumho Tire Co., Ltd., 526 U.S. at 149).
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To determine relevancy, the court considers whether the expert’ s testimony “will assst the trier of
fact to understand the evidence or to determine afact inissue” Fed. R. Evid. 702. The court should admit
testimony that is“[so] sufficiently tied to the facts of the case thet it will ad the jury in resolving afactud
dispute” Daubert, 509 U.S. a 591. In generd, “rejection of expert testimony . . . [is] the exception rather
than therule” Hutton Contr. Co., Inc. v. City of Coffeyville, 2004 WL 2203449, at *11 (D. Kan. Sept.
24, 2004).

[I1.  Analysis

Other than the core issues raised in each parties Daubert motions with regard to the expert
testimony at issue, the controversy in the pending motions currently before the court gppears to have
generated from Foodbrands' disclosure of the lengthy declarations by Van Riessen and Fraczek and from
Van Riessen and Fraczek’ srebutta reports. Van Riessen’s declaration contains €l even substantive
paragraphs that, according to Terracon, arguably change or add to his expert opinions previoudy set forth.
Similarly, Fraczek’ s declaration contains twenty-five substantive paragraphs that arguably change or add to
his expert opinions previoudy set forth. The disclosure of these declarations and the subsequent chain of
events led Terracon to prepare detailed surrebuttal reports by Levorson and Snell.

In consdering the parties motions, the court has considered the timing of the disclosure of Van
Riessen’s and Fraczek’ s declarations, Foodbrands' failure to supplement Van Riessen or Fraczek’ s reports
asrequired under Rule 26, Foodbrands' directions to Van Riessen and Fraczek not to answer questions at
their November 2004 depositions, and the current posture of this case. Notably, the parties have engaged

in many disputes during the course of this case, and it gppears the parties have a difficult time conferring with
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each other asthisdigtrict’s Locd Rules require before bringing issues before the court. The parties’ conduct
during discovery, especidly with regard to the expert issues, has been contentious and less than cooperative.

With regard to the substantive issues before the court, in generd, the court notes that the parties
arguments with regard to the testimony of Van Riessen, Frazcek, Rotert, Snell and Levorson seem to go
more to the weight and scope of their testimony, rather than to their admissibility. All of the expert witnesses
a issuein this case gppear to be wdl-qudified to give their proffered opinions and have severd years of
experience in theindustry. Moreover, each expert’ s testimony appears to be relevant to the facts that will
be before the jury, even if from different perspectives. Having considered Rule 702 and the relevant factors,
the court finds it unlikdy that it will completdy bar the tesimony of any of these experts.

Accordingly, based on the procedura history of this case, the court has decided to deny the parties
pending Daubert motions (Docs. 184 and 314) without prejudice at this point. Because of the court’s
pending trid of acrimina capital case that will begin in October 2005, and which is scheduled to last at least
eight to ten weeks, the court will have to re-set the parties' tria date in this case until adatein 2006, likely in
February 2006.2 With the benfit of extratimein which to prepare the case for trid, the court ingructs the
parties asfollows:

Foodbrands will supplement its expert reports by Van Riessen and Frazeek to include the opinions
st forth in their November 2004 declarations and their rebutta reports, if such opinions should have been

part of their origind opinions, and provide the supplements to Terracon within 10 days of the date of this

Order. Foodbrands aso shdl permit Terracon to depose both Van Riessen and Frazeek regarding the

3 Because this case had a specid setting for November 28, 2005, the court requests that the parties
contact the court to reschedule the trid date.
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entirety of their expert opinionson or before October 14, 2005. If the parties have issues during the

depositions that cannot be preserved by making objections on the record, the parties shdl do their best to
confer and resolve the issues, and then, if necessary, contact the court contemporaneoudy to obtain a

ruing.* 1f Foodbrands chooses not to supplement Van Riessen and Frazcek’sreports, Foodbrands

will belimited to using their original reports.

Terracon shall then, if necessary, supplement and provide Snell’ s expert report to Foodbrands on

or before November 4, 2005. Subsequently, Foodbrands shal provide Van Riessen’s and Frazeek's

rebuttal reports, if still necessary, on or_before November 18, 2005. Likewise, Terracon shall provide

surrebutta reports by Snell and Levorson, if still necessary, on or before December 2, 2005. The parties

then may renew their motions to exclude expert testimony, if sill necessary, by December 16, 2005. The

court’s Order does not permit either party to designate new experts or add materidly new opinions that
have not aready been disclosed.

The court is mindful that these are short deadlines in which to accomplish thisfind discovery;
however, based on the parties’ extensve work to date, and the fact that the parties will be completing this
discovery ingtead of engaging in find trid preparation, the court believes the deadlines are managesble,
especidly if the parties confer and cooperate asis required by Loca Rule.

IT ISTHEREFORE ORDERED that Terracon’s Motion to Strike Plaintiff’ s Experts (Doc.
184), and Foodbrands Motion in Limine to Strike Expert Testimony of Kelly Rotert and Luke Snell (Doc.

314) are denied without prejudice.

4 Because of the undersigned' strid schedule during this time period, the court requests that the
parties contact Magistrate Judge O’ Hara to resolve any deposition disputes.
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IT ISFURTHER ORDERED that Foodbrands Mation in Limine to Strike the Surrebuttal
Expert Reports of Luke Sndll and Steven Levorson (Doc. 218), Terracon’s Motion to Strike Expertsasa
Discovery Sanction (Doc. 224), Foodbrands Motion for Leave to File Surreply, or, in the Alternative, To
Strike Materials Newly Submitted by Terracon (Doc. 231), Terracon’s Motion for Order to Submit
Amended Reply Memorandum in Support of its Motion to Strike Experts as Discovery Sanction (Doc.
250), and Foodbrands Motion to Strike Amended Reply Memorandum and Evidence (Doc. 259) are
denied.

SO ORDERED.

Dated this 14th day of September 2005, at Kansas City, Kansas.

g Carlos Murguia

CARLOSMURGUIA
United States District Judge




